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CONSTITUTIONAL RIGHT OF EMPLOYER 
TO REQUIRE OF EMPLOYE OR APPLI- 
CANT FOR EPLOYMENT NOT TO RE- 
MAIN NOR BECOME A MEMBER OF A 
LABOR UNION. 





The U. S. Supreme Court has declared 
that Kansas statute making it unlawful for 
any employer or his agent to demand of 
any person to enter into any agreement “not 
to join or become or remain a member of 
any labor organization * * * as a condition 
of such person * * * securing employment 
or continuing in the employment of such” 
employer, is unconstitutional as being repug- 
nant to the due process of law clause of the 
Fourteenth Amendment. .Coppage v. Kan- 
sas, 35 Sup. Ct. 240. 


This ruling mainly follows Adair v. U. 
S., 208 U. S. 161, where an act of Con- 
gress affecting carriers in interstate com- 
merce was also declared unconstitutional. 
In that case, the precise ruling was that the 
act of Congress was “an invasion of the 
personal liberty as well as of the right of 
property guaranteed by the Fifth Amend- 
ment.” 

It was said: “Unless it is overruled, this 
decision is controlling upon the present con- 
troversy, for if Congress is prevented from 
arbitrary interference with the liberty of 
contract because of ‘the due process’ pro- 
vision of the Fifth Amendment, it is too 
clear for argument that the states are pre- 
vented from the like interference by virtue 
of the corresponding clause of the Four- 
teenth Amendment; and, hence, if it be 
unconstitutional for Congress to deprive an 
employer of liberty or property for threat- 
ening an employe with loss of employment 
or discriminating against him because of 
his membership in a labor organization, it is 
unconstitutional for a state to similarly pun- 
ish an employer for requiring his employe, 
as a condition of securing or retaining em- 
ployment, to agree not to become or remain 





a member of such organization while so em- 
ployed.” 

This reasoning would seem to be true, 
but it is imaginable that there might be 
some difference in application of the two 
“due process” of law clauses. We have 
rather thought, that Congressional power, 
under the commerce clause and_ police 
power under state authority, were very ef- 
fective forces against even the right of pri- 
vate contract. Of the two, the commerce 
clause is rather the weightier, and it 
might be argued that, if it could not avail 
in depriving one of liberty or property, 
a fortiori might not the state’s police power. 

As we remember, Mr. Justice Peckham 
said in one of the anti-trust cases, that the 
right of contract was not an absolute right 
so as to be above the legislation Congress 
sought to impose under color of regulating 
commerce among the states. Indeed, we 
have been led greatly to believe that the 
phrase, the right to liberty, property and 
the pursuit of happiness, was more a sort 
of slogan than a real verity, at least, as 
Charles Dickens makes the old sea captain 
say, “the bearin’ of the remark lies in the 
application of it.” 

The court, however, goes on to determine 
as an independent proposition, whether such 
a statute was reasonable, within the state’s 
police power, as limited by the “due pro- 
cess” of law clause in the Fourteenth 
Amendment. So considering it, the stat- 
ute was regarded as arbitrary and without 
any relation to the public health, safety, 
morals or general welfare of the state. It 
was said: “No attempt is made or couid 
reasonably be made, to sustain the purpose 
to strengthen these voluntary organizations 
(meaning: labor unions), any more than 
other voluntary associations of persons, as 
a legitimate object for the exercise of the 
police power. They are not public institu- 
tions, charged by law with public or gov- 
ernmental duties, such as would render the 
maintenance of their membership a matter 
of direct concern to the general welfare. . Ti 
they were, a different question. would be 
presented.” 














194 


CENTRAL LAW JOURNAL 





No. 11 








Here is an excellent, if somewhat delu- 
sive, test, but we imagine no particular 
stress is laid upon the fact that voluntary 
associations are spoken of with any idea of 
distinguishing them from corporate bodies. 
Either kind of an aggregation would be vol- 
untary in a certain senese. But the test is 
delusive in that the necessity for such asso- 
ciations is not something that affects the 
public generally but only a certain class of 
the public and this for the better securing 
of the personal rights of the members of 
this class. If this were allowable then 
about everything claimed by any body of 
men seeking ends in union of strength could 
be claimed to be within a state’s police 
power. In such event police power would 
be found to be in conflict with itself as to 
many of its enactments. 


Mr. Justice Holmes dissented in the 
Adair case and he repeats his dissent in the 
present case, seemingly admitting, however, 
that the Adair case, if adhered to, ought 
to control. 


_ Mr. Justice Day, with whom concurs Mr. 
Justice Hughes, does not deem the question 
foreclosed by the Adair case for reasons 
stated. Then it is argued, that though an 
employer may discharge one in his service, 
at will, it is a greatly different thing to 
require another to agree to a certain thing 
as a condition of present or future employ- 
ment. 

The court said : “It is said that in this case 
all that was done in effect was to discharge 
an employee for a cause deemed sufficient 
to the employer—a right inherent in the 
personal liberty of the employer protected by 
the Constitution. This argument loses sight 
of the real purpose and effect of this and 
kindred statutes. The penalty imposed is 
not for the discharge, but for the attempt 
to coerce an unwilling employee to agree to 
forego the exercise of the legal right in- 
volved as a condition of employment.” 

This reasoning seems to us quite too meta- 
physical for any practical effect upon the 
exercise by an employee of his legal rights. 


necessities and these are as apparent to him 
in the face of the fact that he knows he 
will be discharged if he joins or remains 
a member of a labor union, as where he 
is called on to agree that he will not join 
or remain in a labor union. He is called 
on to. promise that he will not join or remain 
in a labor union, and he has as full right to 
refuse to abide by that promise as he has 
to leave an employment of his own will. 
Therefore, he is not coerced nor can he be 
in being called on to make such a promise. 
The promise is as hollow in legal efficacy as 
is the employment itself in binding force. 








He is not coerced at all except by his. own | 





NOTES OF IMPORTANT DECISIONS 





CONSPIRACY—WOMAN VICTIM UNDER 
WHITE SLAVE ACT AS CONSPIRATOR.— 
The U. S. Supreme Court holds, Mr. Justice 
Lamar and Mr. Justice Day dissenting, that a 
woman agreeing with another to cause her tran- 
portation from one state to another for the 
purpose of prostitution, may be indicted un- 
der the conspiracy section of the federal law. 
U. S. v. Holte, 35 Sup. Ct, 271. 


Mr. Justice Holmes said: “It would be going 
too far to say that the defendant could not be 
guilty in this case. Suppose, for instance, that 
a professional prostitute, as well able to look 
out for herself as was the man, should sug- 
gest and carry out a journey within the act of 
1910 (white slave act) in the hope of black- 
mailing the man, and should buy the rail- 


road tickets, or should pay the fare from Jer- - 


sey City to New York, she would be within the 
letter of the act of 1910, and we see no rea- 
son why the act should be held not to apply. 
We see equally little reason for not treating 


: the preliminary agreement as a conspiracy that 


the law can reach, if we abandon the illusion 
that the woman always is the victim.” 


Mr. Justice Lamar seems to us to answer 
in a very conclusive way this reasoning by 
saying the white slave act regards the wom- 
an as the victim, and, if it does, it is not fora 
court to suppose cases where this theory of 
the law is not founded on fact. 

The law is justified on the theory, says 
Justice Lamar, that: “While of right woman 
is not an object of merchandise or traffic, yet 
for gain she has by some been wrongfully 
made such for purposes of prostitution; and 
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that trade Congress intended to bar from in- 
terstate commerce.” 

This law in its presumptions resembles 
greatly those treating females as below the 
age of consent. In this statute every female’s 
consent amounts to nothing in law, while in 
those referring to age of consent only that of 
those above the age is to be considered. 

The dissent well observes that such a rul- 
ing as the majority makes interferes with 
the practical administration of the white slave 
act, because it enables a woman to refuse to 
testify for fear of incriminating herself. 





BULK SALES LAW—OMISSION IN STAT- 
UTE AS TO TRADE FIXTURES.—The Bulk 
Sales Law has been enacted in almost, if not 
quite, every state of the union, and in what- 
ever otherwise statutes may vary, they at 
least intend to embrace a merchant’s stock of 
goods. The theory is that as the retailer’s 
credit is based upon his disposal of that stock 
in ordinary course of trade, its disposition in 
bulk is not anticipated by his creditors and by 
statute is presumptively fraudulent, unless the 
requirements of the statute are followed. 

By Arizona Supreme Court the general pur- 
pose of the statute is interpreted in an intense- 
ly narrow way so as to exclude operation of the 
statute as to everything’ outside of the stock 
in trade of a merchant. Nolte v. Winstanley, 
145 Pac. 246. 

Thus the court said: “The terms of the stat- 
ute do not include much of the personal prop- 
erty described, such as _ fixtures, wagons, 
teams and implements of manufacture used in 
the trade and not daily exposed for sale and 
as to these articles, if the sale had been in 
other respects legal, the title would have 
passed to appellant.” 

This is obiter dictum, but it indicates a dis- 
position on the part of this court to strip the 
statute of much of its usefulness as a statutory 
law. The main articles in a business come 
under the statute it is said, in effect, but not 
the accessories thereto. And yet the creditors 
who have sold to the merchant the latter must 
be notified under the law upon the presump- 
tion that they have an interest in the main ar- 
ticles in the business. It seems certain that 
such creditors presumptively extend credit to 
the merchant just as do those who sell him 
his stock in trade. If his horses and wagons 
and implements are not contemplated to be 
resold at all, their sale in bulk ought to be 
deemed as fraudulent as where articles of 
stock are sold in bulk instead of being “daily 
exposed for sale.” It is to be presumed that 
the dealer impliedly promises, that he will use 





the accessories in carrying on his business, 
from the doing of which he expects to derive 
funds enough to pay his creditor therefor. 
This is virtually the promise he makes as to 
articles for his stock. 








RECENT DECISIONS IN THE BRITISH 
COURTS. 





The prospectus of an issue of debentures 
stated that failure to pay any installment when 
due would render all previous payments liable 
to forfeiture in the same manner as, under the 
company’s articles of association, any of its 
shares on which calls were in arrears, could 
be forfeited. The articles provided that in 
case of forfeiture of shares, the shareholder 
should still be liable for calls, just as if the 
shares had not been forfeited. An allottee of 
certain debentures failed to pay the install- 
ments due upon them, and the company de- 
clared the debentures to be forfeited. They then 
claimed the amount of calls due, but the court 
held that, looking to the essential difference 
between shares which were part of the com- 
pany’s capital, and debentures which were 
money due hy the company, the provision in 
the articles as to shares was not applicable to 
debentures, and that the company was not 
entitled to payment of calls upon debentures 
which they had forfeited. 

With regard to the decisions of the British 
Prize Court, we have already noticed here the 
case of the Marie Glaeser in which the Prize 
Court refused to sanction payment of the mort- 
gage over a captured ship to neutral or Brit- 
ish mortgagees out of the proceeds of the 
prize. In two recent cases British subjects 
claimed a lien over captured cargoes to the 
amount of £41,143 and£6,104 respectively in 
respect of bills accepted against the bills of 
lading. But the court held that the point was 
exactly what had been already decided in 
principle in the case of the Marie Glaeser, and 
if claims by security holders on an enemy 
captured vessel were disallowed, claims on 
cargo must be treated similarly. The decision 
achieves a result which makes one think that 
the law has been pushed too far, and we 
should not be surprised if the government in- 
terfered to give redress from the effects of 
the decision, for here are British subjects los- 
ing money in large sums just because they 
have had business relations with persons who 


at the time were subjects of a friendly state, 


but have since happened to become enemies. 
In the case of the Schliesen captured and 

brought before the Prize Court for judgment, 

an American company appeared and claimed 
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that the wireless apparatus on the vessel be- 
longed to them and that as they were neutrals, 
it should not be condemned. The court held 
that it was part of the ship and went with the 
ship. In deciding the point the president made 
the following observations, which are of gen- 
eral interest: “It is obvious that in modern 
ships there must be many kinds of apparatus 
installed which actually form a part of the 
ship itself. Far be it from me to say that if 
such apparatus could be easily detached from 
the ship, the captors of the vessel ought not, 
it they thought fit to do so, to hand over the 
same to the rightful owners. Such things as 
privately-owned chronometers and compasses 
belonging to the captain and crew of a vessel 
have been given up, and I have given general 
directions to the marshal that such things shall 
be given up. But it is totally different matter 
to assert that claimants like those in the pres- 
ent case have a right to come to the Prize 
Court and say that a particular piece of appa- 
ratus which is attached to the vessel belongs 
to them and cannot be condemned. The Prize 
Court does not exist for that purpose. ‘It ex- 
ists for the purpose of deciding whether hav- 
ing regard to the ship as it stands, it is a 
subject matter fit for condemnation as prize. 
I have condemned the ship and I am not called 
on to investigate questions which touch prop- 
erty in parts of the ship.” 


In the case of Cooke v. Midland -Railway 
Co., of Ireland, 1909, A. C. 229, the defenders 
were found liable in damages in respect of 
injuries sustained by a boy who was interfering 
with a railway turntable, to which he had got 
access through an insufficient fence. “If,” said 
Lord McNaghten in that case, “persons allow 
their property to be open to all comers, in- 
fants as well as children of maturer age, and 
place upon it a machine attractive to children 
and dangerous as a plaything, they may be 
responsible.” That decision was in direct oppo- 
sition to numerous cases in which damages 
were refused where injury was sustained in 
places where the injured party had no busi- 
ness to be. The case of Wilson v. The Glas- 
zow & South Western Railway Co., 1915, 1 S. 
L. T. 10, appears to have been raised on the 
faith of it. A pupil child stepped into a hoist, 
the cage of which was open, made one journey 
in it, and on the return trip had his foot 
crushed between the hoist and the edge of the 
landing. The Lord Ordinary, following 
Cooke’s case, decerned in favor of the pursuer, 
but the First Division have recalled that judg- 
ment and dismissed the action, thus putting a 
stop to the extension of the principle of 
Cooke’s case, which had they decided other- 


wise, might have led to some very upsetting 
results. 

In connection with the cases which not sel- 
dom occur of corporations acting ultra vires, a 
recent statement by the Lord Chancellor of 
the test by which such a question may be 
solved, should be noted. “It is now clear that 
in the case of a corporate body, the test is not 
what was thought by Blackburn, J., when in 
Riche v. The Asbury Railway Carriages Co., 
1874, L. R. 9, Ex. 224. he laid down as law that 
a general power of contracting is an incident 
to a corporation which it requires an indica- 
tion of intention in the Legislature to take 
away. It is now well settled by the judgment 
of this house in the appeal in that case and 
by subsequent decisions which this house has 
given, that the answer to the question whether 
a corporation created by statute has a par- 
ticular power depends exclusively on whether 
that power has been expressly given to it by 
the statute regulating it or can be implied 
from the language used.” 

DONALD MACKAY. 

Glasgow Scotland. 











“JURISTS” OR “CASE LAWYERS’”— 
WHICH ARE MORE DESIRABLE 
AS PRACTITIONERS? 





Mr. Charles A. Boston, of New York, 


in the course of an interesting address 
to the section of Legal Education at the 
last meeting of the American Bar As- 
sociation, at Washington, October 19, 
1914, gave his views of a practicing law- 
yer’s idea of the kind of training best fit- 
ting a lawyer for the practice of his pro- 
fession. 

Mr. Boston confessed to being schooled 
himself in the old fashioned way, through 
tiresome lectures by active practitioners 
at the fag end of the day followed by ex- 
perience gained in a law office, but de- 
clares he has come to believe that the 
old methods were wrong. He said: 

“T am now convinced by these years 
of observation that starting with a man 
of intellectual ability, the best preparation 
for an able counsellor is the most modern 
training by the case system of instruc- 
tion as followed in some of the leading 
institutions, supplemented by a position 
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upon one of the law reviews calling for 
constructive work.” 

Mr. Boston modestly refrains from dis- 
cussing the point whether his own recog- 
nized ability as a legal scholar is an ex- 
ception to the general rule or whether or 
not there may not be other lawyers, who, 
starting with a good intellectual founda- 
tion, have attained to a considerable de- 
gree of legal scholarship despite the in- 
ferior methods used by their legal in- 
structors. At least it appears that at least 
a few jurists have arisen in this country and 
in England long before the “case” system 
of instruction was discovered. 

But while we share some misgivings 
with respect io Mr. Boston’s confident as- 
surance that the “case” system of in- 
struction will necessarily produce “jur- 
ists,” we are quite ready to agree with his 
next contention that, waiving the “meth- 
ods” by which jurists are made, a law- 
yer is a better lawyer by reason of a 
thorough grasp of the history and prin- 
ciples of jurisprudence than one who is 
merely “expert” in the handling of the de- 
cisions and statutes of his own state. On 
this point, Mr. Boston said: 

“T am not in sympathy with the senti- 


ment voiced that what we want at the bar 


is not jurists but practical lawyers; not 
men who know what the law ought to 
be, but what it is; not men who know 
the law of some distant state or the re- 
sult of a comparison of the laws of Ham- 
urabi with the constitution of Oklahoma, 
but men who know that the local court 
of last resort in a recent case has deter- 
mined that the law is thus and so, no 
matter whether this is antiquated or con- 
trary to reason or the otherwise universal 
weight of authority. For, it is argued, 
what profiteth it a client if he have the 
most learned pundit or solemnest Theban 
for his lawyer, who knoweth all the law 
as it ought to be, if he loseth his cause 
in ignorance of what the Court of Ap- 
peals hath said it is; hence at a bar exam- 
ination the candidate must know, not all 





the discussion and reasons pro and con 
upon a much controverted point, but that 
the Court of Appeals hath wiped out the 
past and put an end to all controversy 
and furnished a sufficient reason by its 
latest ipse dixit. Unto a man with such 
standard a careful study of all Court of 
Appeals cases, and an accurate recollec- 
tion of each, would be a sufficient educa- 
tion, supplemented from week to week 
by the memorizing of others as they con- 
tinue to come from the press. I doubt, of 
course, if such a practitioner could go 
through life without at some time awak- 
ening his intelligence and doing a little 
inductive cogitation along by-ways that 
the Court of Appeals has not touched; 
but his intelligence, I surmise, would be 
too apt to be stupefied by the great task 
for his recollection. Personally, I think 
that bar is most satisfactory to its clients 
which is composed most largely of jurists ; 
and that the people will profit most by 
such standards.” 


Mr. Boston then refers to a rule pro- 
mulgated by the New York Court of Ap- 
peals indicating the character of ques- 
tions to be asked of applicants for admis- 
sion to the bar, wnich is worthy of b:- 
ing: pressed upon the attention of every 
board of law examiners in the country. 
The rule is as follows: 


“The State Board of Law Examiners 13 
instructed so to frame the questions pro- 
pounded to candidates for admission to 
practice as to permit of a reasoned answer 
to a question. The board is instructed, 
in that respect, to formulate questions, 
whether based upon decided cases or 
upon stattites, so as to ascertain the abil- 
ity of the candidate to apply his knowl- 
edge of legal principles and of statutory 
rules, and to explain the method of their 
application by him, rather than to elicit 
answers, the correctness of which will 
rest upon the candidate’s power of mem- 
orization. ‘The marking of a candidate 
should be measured by the reasoning 
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power shown and not, wholly, by mere 
correctness.” 

While the subject of legal education 
has advanced greatly in the last genera- 
tion, too much stress should not be put 
upon “methods” used in this or that law 
school. The ultimate result in all cases, 
it seems, depends largely on the ability 
and energy of the student coupled with 
the enthusiastic co-operation of an in- 
structor who knows how to teach. 

In a trip which the writer made not many 
years ago we were privileged to sit under 
the teaching of “professors” in a number 
of law schools from St. Louis to Boston. 
Our experience led us to the conclusion that 
instruction under the “‘case” system was 
as tiresome under an uninteresting in- 


structor as was the same lecture under a 
text book lecturer. It seems that the per- 
sonal equation in legal instruction is the fac- 
tor that determines its effectiveness. 
ALEXANDER H. ROBBINS. 


St. Louis, Mo. 








POPULAR CONCEPTIONS OF THE 
OATH.* 


Modern methods of officially determining 
the guilt or innocence of an accused person 
are very different from those which ob- 
tained even a generation ago. ‘The duel, and 
the various physical ordeals whose outcome 
was supposed to be divinely guided as an 
evidence of the justice or injustice of the 
charge, have been dubbed superstition and 
abandoned; but the oath, which is as old as 
any of them and which amounts to calling 
down God’s wrath if the witness’ statement 
is not true, and which is thus at bottom the 
same sort of evidence as the tests we have 
mentioned, still remains and is very slow 
in disappearing. It is true that it is losing 
ground somewhat in the last few years, but 
there is né immediate prospect of its ab- 
solute abandonment. And there is no ques- 


*Adapted from the German of Dr. Albert Hell- 
wig. 





tion that the judicial oath has been in the 
main an effective guardian of the truth, for 
in all countries men,of dubious veracity 
hesitate to perjure themselves before a mag- 
istrate. 


The ceremonies that accompany the tak- 
ing of an oath in different parts of the 
world are often very curious. The Sa- 
moyedes of Russia swear on the head of a 
bear, and in case of false swearing the bear 
is expected to punish the sin. In New 
Guinea the oath-taker defiantly strikes to- 
ward the sun with a knife, invoking sun- 
stroke in case he: has told aught but the 
truth. In Bosnia and Herzegovina, the Bal- 
kan provinces recently annexed to Austria- 
Hungary, he repeats the formula, “If I have 
sworn what is false, may I burn in fire like 
wood.” Another formula in use in the same 
section is, “If I have not spoken the truth, 
may the earth throw my bones out of my 
grave.” In the Abruzzi, in Italy, where 
children are looked upon as still possessed 
of a share of the Divine nature, the witness 
lays his hand on a child’s head and swears 
“by this little one.” There are parts of 
Germany where it is the practice to lay a 
piece of turf on the head when taking an 
oath, signifying, “May the earth swallow me 
if I have not spoken the truth.” In other 
sections is is customary to swear with the 
left hand on a sword or a gun, invoking 
thus a violent death in case of perjury. In 
Posen, in East Prussia, the witness is 
watched by the spectators at the moment of 
swearing, to see if he turns red. If he does, 
it is proof conclusive that he has forsworn 
himself, and is at the same time a warning 
that he must die within a year for his sin. 
In Hungary, it is a popular belief that the 
perjurer will be haunted by the spirits of 
those his false oath has injured. In Upper 
Silesia, the southeastern province of Prus- 
sia, it is currently maintained that no per- 
jurer can live twelve months after the com- 
mission of the sin. In the island of Sar- 


dinia, the common people are sure that all . 


who swear falsely on certain relics must 
sooner or later die a violent death. The 
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islanders narrowly watch any one who is 
believed to have sworn to an untruth, and 
all his later misfortunes, no matter how re- 
mote in time, are ascribed to this particular 
sin. 


There is a hill near the village of Daber, 
in Pomerania, North Prussia, whose exist- 
ence commemorates the blasphemy of a 
peasant who had changed a_ boundary 
stone, and who, calling upon God to witness 
that the stone was still in the right place 
and to bury him alive if he had moved it, 
was instantly engulfed, with his horse and 
wagon, at the spot where the hill rose im- 
mediately after as a sort of monument of 
Divine justice. To pass to better accredited 
instances of punishment, the German papers 
recently contained accounts of the case of a 
witness whose right hand was withered in 
the act of taking an oath. In Smyrna, 
Syria, a man who claimed to have been un- 
justly accused, called down God’s ven- 
geance on his accuser, and the latter at once 
sank dead at his enemy’s feet. In Mainz, 
on the Rhine, a witness who was more than 
suspected of perjury suffered a stroke of 
paralysis after delivering his testimony, and 
died a few hours afterwards. 


In many cases the pupishment is sup- 
posed to come after death. The Swabian 
peasants hold the belief that the body of a 
perjurer turns black after burial, and that 
the right hand grows up out of the coffin 
in an effort to placate Heaven. It is in 
boundary disputes that the sin is most like- 
ly to be committed in the rural districts of 
Germany, and the idea is very general there 
that a peasant who perjures himself for the 
sake of enlarging his field must walk as a 
ghost when he dies. In Hungary there is 
an especial fear of swearing falsely during 
Holy Week, for a person who does so at 
that time is scarcely placed in his coffin be- 
fore his tongue begins to grow out of the 
grave. In the canton of St. Gall, in Switz- 
erland, the man who has sworn to a false- 
hood goes about on certain nights as a great 
black dog with one burning eye in the mid- 





dle of his forehead, and with a bunch of 
keys about his neck. A similar belief is 
current in eastern Pomerania, and in cer- 


_tain sections of the Alps the soul of the of- 


fender must go hunting night after, night 
and be killed on every hunt. 


It is very generally thought that uninten- 
tional perjury is just as severely punished 
as conscious falsehood, and for this reason 
many of the common people of Europe will 
not take an oath under any circumstances. 
There are sections where a woman who is 
soon to bear a child hesitates to swear for 
fear the wrath of God will fall on the child 
in case she swears to what is not true. In 
Hanover and Cassel this fear is so deeply 
rooted that women in that condition refuse 
to appear in court. 


Judges often find witnesses convinced that 
the end justifies the means in oath taking— 
that perjury for a good purpose meets 
God’s approval rather than is condemnation, 
More troublesome ‘than this belief is the 
very general opposite one—that an oath 
which is true in the letter but false in spirit 
is beyond God’s power to punish. There 
are even expedients to evade the Divine dis- 
pleasure, such as the so-called “lightning 
rod” process in Bavaria, also called the 
“cold oath,” which consists in holding the 
left hand straight down with the fingers ex- 
tended, while the right hand is held in the 
air——which position has the obvious effect 
of carrying the lightning of God’s wrath 
harmlessly off the earth. In East Prussia 
and Brandenburg a false oath is not per- 
jury if the inner side of the hand is held to- 
ward the judge; and the peasantry of more 
than one country have recourse to the 
“scapegoat” expedient, by which the hold- 
ing of a hat, a stone, or other small article 
in the hand carries the malignant effect into 
that object and leaves the perjured un- 
scathed. 


Roy TEMPLE HOvusE. 
Norman, Okla 
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MECHANICS’ LIEN—IMPROVEMENT. 





LAMOREAUX, et al., v. ANDERSCH, et al. 





Supreme Court of Minnesota. January 29, 1915. 





150 N. E. 908. 





(Syllabus by the Court.) 





If the owner, after the plans are furnished, of 
his own volition and without fault of the archi- 
tect, abandons the construction of a building on 
the land, the architect has a lien on the land. 
An actual improvement is not necessary to a 
lien. 





BUNN, J. This is an action to foreclose a 
mechanic’s lien. There was a trial before the 
court without a jury and a decision for plain- 
tiffs. Defendants appeal from the judgment 
entered on the decision. 


The facts are as follows: Plaintiffs are 
architects. In September, 1912, defendants 
Louis and Julius Andersch and Charles An- 
dersch, since deceased, entered into a contract 
with plaintiffs by the terms of which plaintiffs 
agreed to make plans, with details and speci- 
fications, for a building to be erected on two 
lots in Minneapolis owned by defendants, and 
to superintend the construction of the building. 
Plaintiffs were to receive as compensation for 
their services a sum equal to 4 per cent of the 
cost of the building. The plans and specifica- 
tions were prepared, submitted to contractors 
for bids, and delivered, with the bids received, 
to defendants in November, 1912. Prior to this 
time defendants had a survey of the land made 
and furnished to plaintiffs for their use in pre- 
paring the plans, and tore down an old barn 
that was standing on the lots. The plans and 
specifications were retained by defendants 
without objection, but they did not accept or 
reject the bids, or take any action in the mat- 
ter until May 27, 1913, when they repudiated 
the contract with plaintiffs, and abandoned the 
project of constructing a building on the lots. 
Prior to this time nothing was done either to- 
wards the construction of the building or to 
discharge plaintiffs as architects or release 
them from their obligation to perform their 
contract. 

After the bids were received plaintiffs prepar- 
ed details. The last work on these was done 
March 27, 1913. On May 23, 1913, one of the 
plaintiffs devoted some time to an examination 
of the details, which had been drawn by an 
employe, to ascertain whether they had been 
properly prepared. The lien statement was 
filed August 18, 1913. 





The questions argued by counsel are these: 
(1) Are plaintiffs entitled to a lien notwith- 
standing there was no improvement on ihe 
land? (2) Was the lien statement filed in time? 
(3) In case it be held there is no lien, was it 
error to refuse defendants’ demand for a jury 
trial on the issue of their liability for breach 
of contract? 

(1) 1. The first question is one of doubt and 
difficulty, and the conclusion reached is not 
the unanimous opinion of the court. It ap- 
pears conclusively, we think, that there was 
no improvement on the land. The removal 
of the old barn by defendants and the makinz 
of the survey cannot be considered as an im- 
provement. This was done independently of 
the contract with plaintiffs, and clearly plain 
tiffs contributed nothing to this work. Archi- 
tects are entitled to liens for services in pre- 
paring plans and superintending construction 
where there is an actual improvement to which 
their work contributes. Knight v. Norris, 13 
Minn. 473 (Gil. 438); Gardner v. Leck, 52 Minn. 
522, 54 N. W. 746; Wentworth v. Tubbs, 53 
Minn. 388, 55 N. W. 543; Wanganstein v. Jones, 
61 Minn. 262, 63 N. W. 717. In eacli of the 
cases cited, there was an actual improvement, 
and in each the architect not only made the 
plans, but supervised the construction. 

od * od * a * ot * o 

It must be conceded that the lien statute, 
if construed literally, does not expressly give a 
lien when no improvement is begun on the 
ground. Can we, by liberality of construction, 
nevertheless say that a lien may attach under 
such circumstances? To answer this question 
correctly, a review of our past decisions is nec- 
essary. We have no case where a lien has 
been granted when there was no tangible im- 
provement on the ground. In Smith v. Barnes, 
38 Minn. 240, 36 N. W. 346, the lien claimant 
supplied material for a building to be erected 
on lot 5. This material was diverted to lot 6, 
and no building was constructed on lot 5. It 
was held that, as against a mortgagee, a lien 
could not be enforced against lot 5. The court 
said that the statute “seems to contemplate 
that there must be or have been a building 
situated upon the land against which the de- 
cree is demanded.” In Burns v. Sewell, 48 
Minn. 425, 51 N. W. 224, lumber was furnished 
on the ground, but not used in the building. A 
lien was allowed, and the case distinguished 
from Smith v. Barnes, in that there was no 
building in that case. There are a number of 
cases in this state where liens have been al- 
lowed for material furnished for but not used 
in the construction, but in each case there was 
an actual improvement. Howes v. Reliance 
Wireworks Co., 46 Minn. 44, 48 N. W. 448; 
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Hickey v. Collom, 47 Minn. 565, 50 N. W. 
918; Burns v. Sewell, supra; Combination Steel 
& Iron Co. v. St. Paul City Ry. Co., 52 Minn. 
208, 53 N. W. 1144; John Paul Lumber Co. v. 
Hormel, 61 Minn. 303, 63 N. W. 718;. Berger v. 
Turnblad, 98 Minn. 163, 107 N. W. 543, 116 Am. 
St. Rep. 353; Thompson-McDonald Lumber 
Co. v. Morawetz, 149 N. W. 300. In the last 
case, it was decided that an actual delivery 
upon the premises of material sold to a con- 
tractor for use in the construction of a build 
ing was not necessary to a right to a lien, 
but that a good-faith delivery of the material 
to the contractor is sufficient. This is an ex- 
ception to the general rule that, to entitle a 
mechanic. or materialman to a lien for work 
performed or materials furnished at the re- 
quest of the contractor, the work must be done 
or the material delivered on the premises upon 
which the building is being erected, as are the 
cases of Howes v. Reliance Wireworks, and 
3erger v. Turnblad, in which the material re- 
quired was specially prepared for the building 
at the shop of the contractor with the consent 
of the owner, but was not in fact delivered on 
the premises, the delivery being prevented by 
the owner. Logically it is perhaps a stretch to 
say that one “contributes to the improvement 
of real estate” whose labor or material does 
not go into the improvement or enhance the 
value of the real estate. It should also be 
noted that the lien statute read, “Whoever 
performs labor or furnishes skill or material 
for the erection” of a building, instead of as it 
does now, at the time the cases above cited, 
except the Thompson-McDonald case, were de- 
cided. But the last case is ample authority for 
holding that the change in the language of the 
statute does not change the settled rule in this 
state that actual use in the building or actual 
delivery to the premises is not essential to a 
lien. If, in the case at bar, the building had 
been actually constructed or its construction 
begun, on the plans furnished therefor, by 
plaintiffs, their right to lien would be clear. 
The owners could not defeat the lien by aban- 
doning the project after the improvement 
was actually begun on the ground, nor would 
the destruction by fire of a partially completed 
building destroy the lien. 

Nothing can be added to what has been said 
in our past decisions of our policy as to the 
construction of lien laws. Emery v. Hertig, 60 
Minn. 57, 61 N. W, 830; Johnson v. Starret, 
149 N. W. 6. While it is perhaps difficult to 
see how the value of property is enhanced 
in any case by labor or material that does not 
go into the improvement, or how such labor 
or material “contributes to the improvement,” 
our liberal policy has led to this result where 





there is an actual improvement. Is it an un- 
warranted extension of this doctrine to include 
cases where no improvement is made, when 
that is no fault of the laborer or materiaiman? 
There is little light on this question in the re- 
ported cases. The case of Smith v. Barnes, 
38 Minn. 240, 36 N. W. 346, would be authority 
for the position that there must be an im- 
provement on the land, except that the lien in 
that case was sought to be enforced against 
a mortgagee, while here the defendants were 
the contractors. The case of Foster v. Tier- 
ney, 91 Iowa 253, 59 N. W. 56, 51 Am. St. Rep. 
343, is valuable for the reasoning of the opin- 
ion, but the Iowa statute reads somewhat dif- 
ferently from ours, and Iowa is classed as a 
strict construction state. The case does hold, 
however, that architects are not entitled to a 
lien for plans and specifications where no im- 
provement is made. In Freeman v. Rinaker, 
185 Ill. 172, 56 N. E. 1055, the court said that 
an architect was entitled to a lien for prepar- 
ing plans and specifications for a _ building 
which was not erected, but the case was de- 
cided against the plaintiff on another point. 
The Illinois statute specifically gives a lien to 
one who performs services as an architect for 
the purpose of building a house, etc. 
cases are the only ones cited that bear at all 
directly on the precise point involved: here. 
We place our decision on the language of the 
lien statute of this state, as it has been con- 
strued in the cases referred to, and hold that 
there may be a lien without any actual “im- 
provement,” and that we can fairly say that 
plaintiffs ‘constructively’ contributed to an 
improvement of defendants’ land in this case. 
We must not overlook the fact, as found by 
the trial court, that defendants prevented the 
improvement, thus of their own volition and 
through their breach of contract preventing 
the work of plaintiffs from actually contrib- 
uting to the construction of an actual improve- 
ment on the land. We do not mean that the 
breach of contract created the lien. Of course 
it could not, but it is rather hard on those who 
have performed labor or furnished material in 
reliance upon the lien statute if the owner can 
defeat their liens by refusing to go on with the 
building. It is true that the statute, in the 
various sections above noted, speaks of an 
“improvement” as an accomplished fact, and 
in every case that has heretofore come before 
this court there has been some actual im- 
provement wholly or partly constructed or the 
construction begun. This would naturally be 
so in almost every case where liens are as- 
serted. Clearly the right to a lien exists when 
an improvement has actually been begun, be 
the start no more than the beginning of an ex- 
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cavation. If the owner of land contracts for 
cut stone or woodwork for a building thereon, 
and the material is prepared in the shops of 
the contractors and delivered to the premises, 
should we say that the owner may defeat the 
right to liens by then abandoning the construc- 
tion of the propused building? Though the 
question is not free from doubt, we have reach- 
ed the conclusion that the owner cannot, in 
this way, destroy the right to a lien. This 
conclusion is strengthened by the language of 
section 7023 of the lien statute, providing that: 

“All such liens, as against the owner, shall 
attach and take effect from the time the first 
item of material or labor is furnished upon 
the premises for the beginning of the improve- 
ment.” 

The balance of the section, providing that, 
as against bona fide purchasers and mortga- 
gees without choice, no lien shall attach “prior 
to the actual and visible beginning of the im- 
provement on the ground,” seems to further 
justify the idea that, as against the owner, 
an actual beginning of the improvement upon 
the ground is not necessary, providing the first 
item of labor or material is furnished upon the 
premises, or specially prepared for the build- 
ing in the shop of the laborer or materialman, 
or, as in this case, in the office of the archi- 
tect. We, therefore, hold that plaintiffs had a 
right of lien on the land of defendants. 

Deciding as we do that plaintiffs had a lien 
and that the statement was filed in time, it is 
plainly unnecessary to determine the other 
question argued. 

Judgment affirmed. 


Note.—Necessity of actual improvement to sus- 
tain architect's lien—To afford a lien in such a 
case, it seems it depends entirely on the provisions 
of the statutes of the different states. In the 
case of Freeman v. Rinaker, 185 Ill.,172, the.court 
held that under “Section 1 of the Mechanics’ 
Lien Law of Illinois, adopted in June, 1895, which 
provides as follows: That any person who shall, 
by any contract with the owner of a lot or tract 
of land, * * * furnish or specially * * * prepared 
materials * * * for the purpose of, or in building 
* * * any house * * * on such lot * * * or per- 
form services as an architect for any such pur- 
pose * * * shall be known under this act as a 
contractor, and shall have a lien upon the whole 
of such tract of land or lot * * * for the amount 
due to him for such * * * services or labor, and 
interest from the date the same is due,” etc., that 
“it was evidently the intention of the legislature, 
by the Act of 18905, to give architects a lien for 
their services for drawing plans and specifications 
for a building, as well as for their services in 
superintending the same. The words in Section 
I, ‘perform services as an architect for any 
such purposes,’ refer back to the previous words, 
“for the purpose of, or in building any housé.” 
In other words, the lien is given for services 
as architect, not only in building any house, but 





for the purpose of building any house. When an 
architect draws plans and specifications for a 
building, even though he does not superintend 
its construction, he performs services for the 
purpose of building it.” : 

The statutes of Iowa provide “Every mechan- 
ic, or other person, who shall do any labor upon 
* * * any building, erection, or other improve- 
ment upon land * * * shall have for his labor 
done, or materials, machinery or fixtures fur- 
nished, a lien upon such building, erection, or 
improvement, and upon the land belonging to 
such owner on which the same is situated.” The 
court said: “It is important to observe for what 
a lien is granted. It is for labor upon a building, 
erection, or improvement upon land. It is not 
granted merely for labor upon land. It is not 
contended that anything more was done in this 
case, than the preparation of the plans and 
specifications, which involved some labor in and 
about the building and premises. The work done 
was only to get information necessary to prepare 
plans for contemplated improvements or changes. 
* * * Tt is, then, a question whether or not an 
architect who prepares plans and specifications 
for a building that is not erected, or an improve- 
ment that is not made, has a lien therefor. * * * 
Reading the entire law of the state on the sub- 
ject of mechanics’ liens, and it nowher expresses, 
nor does it seem to leave to legitimate inference, 
a right to such a lien for work, unless it has been 
done upon, or in aid of, a building or improve- 
ment which such work has aided in producing. 
We are cited by appellants to a number of au- 
thorities in support of their claim, but all of them 
seem to be in harmony with our view; that is, 
in all the cases cited, where a lien is held to 
attach, there is something done in the way of 
a building or improvement to give rise to the 
lien.” Foster v. Libbie, 91 Iowa, 253. 


The court in the instant case says: “The first 
question is one of doubt and difficulty, and the 
conclusion reached is not the unanimous opinion 
of the court.” * * * Is this right to a lien lost 
when the owner, through no fault of the archi- 
tect, does not use the plans or make the con- 
templated improvement? Liberal construction of 
the lien statute is the settled policy in this state. 
But the right to a lien in any case is still wholly 
dependent upon the language of the statute. 
There is no lien except where the statute gives 
one. The answer to the question, therefore, de- 
pends upon the words of the statute, liberally 
construed to further the object of its enactment.” 

The section of the statute referred to in the 
instant case is as follows: “Whoever contributes 
to the improvement of real estate by performing 
labor or furnishing skill for the erection of a 
building thereon, shall have a lien upon such im- 
provement, and upon the land on which it is 
situated, for the price or value of such con- 
tribution.” 

The court in arriving at its decision, says: 
“We place our decision on the language of the 
lien statute of this state, as it has been construed 
in the cases referred to, and hold that there may 
be a lien without an actual ‘improvement,’ and 
that we can fairly say that plaintiffs ‘construc- 
tively’ contributed to an improvement of de- 
fendant’s land in this case. We must not overlook 
the fact, as found by the trial court, that de- 
fendants prevented the improvement, thus of their 
own volition and through their breach of con- 
tract preventing the work of plaintiffs from ac- 
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tually contributing to the construction of an 
actual improvement: on the land.” 

The statutes of the different states regarding 
mechanics’ liens différ materially in their provi- 
sions, and the cases show a conflict of authority. 
Liens are commonly referred to as mechanics’ 
liens providing for those who perform manual 
labor and furnish material used in the construction 
of some improvement on land. 

They are distinguished from those in the 
learned professions, or others whose energies are 
mainly mental. It is held in many states that 
the services of an architect “in drawing plans 
and specifications and giving directions to the 
builder under whose special superintendence the 
house is being erected cannot be called, in any 
proper sense of the words, ‘work or labor upon 
the building.’ ” 

Roeder v. Bensberg, 6 Mo. App. 445; Fonshee 

Grigsby, 12 Bush. (Ky.) 75; Ames v. Dyer, 
a Maine 397. 

There is a vast conflict of the authorities on 
this subject, but, upon the whole, the weight of the 
authority is against liens of architects for plans 
furnished for improvements which the owner 
abandons. Tuos H. SPRINKLE. 








REVIEW OF CURRENT PERJODICAL LITER- 
ATURE OF INTEREST TO LAWYERS.* 
(Edited by A. H. R.) 





Civil Law. 
Roman or Civil Law.” 
Illinois Law Review, p. 


“American Recognition of the 
By Ira E. Robinson. 9 
400. (Jan.). 


The general argument of the author is to 
the effect that the Roman civil law has in it 
more inherent justice than the common law, 
and is bound to prevail over it. He argues that 
the insistence of Coke and Blackstone that the 
common law was entirely of English origin has 
been overthrown by the investigations 
of Pollock and Maitland. The author states 
that the early lawyers of the colonies were 
largely versed in the civil law, but that the 
subsequent legal education of this country be- 
ing in law offices and founded upon Black- 
stone’s Commentaries, shut us out from the 
light of the civil law for nearly a century. 
He names Kent as the first great jurist of this 
country with a knowledge of Roman law, and 
who was responsible for the introduction of 
many of its principles into our jurisprudence. 
He was followed closely by Justice Story, who 
was a great admirer of Roman jurisprudence. 
He it was in his treatise who showed that 
many of the rules of law hitherto thought to 
be indigenous to the common Jaw were really 
transplanted from the Roman civil law. 


Commerce. “State Legislation Under the 
Webb-Kenyon, Act.” By Lindsay Rogers, of 
John Hopkins’ University. 28 Harvard Law 
Review, p. 225 (Jan.). 


The author discusses the constitutionality of 
legislation intended to prohibit the importa- 


*This review will appear in the Central Law 
Journal in the second issue of each month. 





tion of liquor into dry territory, and his argu- 
ment is to the effect that Congress has given 
to the states a wide discretion over interstate 
commerce in intoxicating liquors. The author 
suggests that states may and should provide 
for search and seizure proceedings to condemn 
shipments in excess ot the permitted amount 
as soon as they cross state lines. “Under 
the Webb-Kenyon Act,” says the author, “such 
shipments would not be valid interstate com- 
merce, and the states could thus exclude all 
consignments of liquor, except in small quan- 
tities for personal use.” ; 
' 
Constitutional Law. “Unconstitutional 
Claims of Military Authority.” By Henry 
Winthrop Ballantine, Professor of Law, Uni- 
versity of Wisconsin. 5 Journal ot Criminal 
Law and Criminology, p. 718 (Jan.). 


This article is based on a paper read at the 
first annual meeting of the American Society 
of Military Law, in Washington, D. C., Oct. 19, i 
1914. It discusses philosophically the laws of 
industrial strife attended with violence, which 
has been characteristic of notable outbreaks in 
Colorado, Montana-and West Virginia, and 
which required the intervention of the military 
authorities. The author deplores the extreme 
readiness with which civil authority has been 
supesedcd by martial law, and argues that 
such intervention is most frequently a viola- 
tion of constitutional guarantees. The author 
shows that according to the better opinion, the 
power to proclaim martial law is not and was 
never a part of the English constitution or 
common law. He cites Wolf Tone’s case as il- 
lustrating the noble energy with which judges 
have maintained the rule of regular law, even 
at periods of revolutionary violence. 

{ 


Crime. “Results of Mental and Physical Ex- 
aminations of 400 Women Offenders, with Par- 
ticular Reference to Their Treatment During 
Committal.” By Edith R. Spaulding, Resident 
Physician, Massachusetts Reformatory for 
Women, South Framingham, Mass. 5 Journal 
Criminal Law and Criminology, p. 704 (Jan.). 


This paper was read before the American 
Association for Clinical Criminology, St. Paul, 
Oct. 7, 1914. The article is a treatise on the 
subject-of causation of criminalism in women. 
It is an attempt to form a working classifica- 
tion of women offenders, based on the mental 
and physical potentialities of 400 inmates of 
the Massachusetts Reformatory for Women. 


Criminal Law. “Necessity for a Public De- 
fender.” By Mayer C. Goldman, of New York 
City. 5 Journal of Criminal Law and Criminol- 
ogy, p. 660 (Jan.). 


This article reviews the arguments showing 
the need of creating the office of Public De- 
fender to defend indigent persons accused of 
crime. 
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Criminal Evidence. “Circumstantial Evi- 
dence in Homicide Cases.” By R. C. Walker, 
Charlottesville, Va. 20 Virginia Law Review, p. 
721 (Feb.). 


The celebrated Frank case in Georgia has at- 
tracted the attention of the public and the pro- 
fession to the value and dangers of circum- 
stantial evidence. This article is based on the 
opinion of Chief Justice Shaw in the famous 
Webster case. The author defends the use of 
such evidence, not as being the only evidence 
obtainable, but as being sometimes better and 
more conclusive than more direct testimony, 
which is often perjured and colored. The au- 
ther also discusses inferences to be drawn from 
suppression of acts wholly within the power 
of defendant to explain, but adds the following 
caution: > 

“However, such a rule should only be ap- 
plied in cases where it is manifest that such 
proofs are in the power of the accused, and not 
accessible to the prosecution. Under this class 
would be considered all attempts on the part 
of the accused to suppress evidence, to suz- 
gest false and deceptive explanations, and to 
cast suspicion on other persons; all or any of 
which tend somewhat to prove consciousness 
of guilt, and when proved, to exert an influence 
against the accused.” 


Criminology. “The Relation Between Crime 
and Disease.” By Victor C. Vaughan, M. D., 
Dean of the School of Medicine, University of 
Michigan. 5 Journal of Criminal Law and 
Criminology, p. 688 (Jan.). 


This article goes far to show the necessity 
of exercising the right of police power of the 
state to not only compel sanitary conditions in 
property and things, but concerning persons 
as well. It demands that every man shall sub- 
mit himself to a physical examination for as- 
suming any of the important duties of life, and 
demands a rigid supervision by the state of 
unhealthy progenitors. 
conclusion, “Some may sav that this is rank 
socialism, but if so, it is of the best kind, and 
will save us from the slow degereration which 
tends to grow in every country.” 


Eminent Domain. “The Nature and Limita- 
tions of Legislative Power over Public Prop- 
erty.” By Hon. Lewis M. Hosea, of Cincinnati. 
21 Case and Comment, p. 710 (Feb.). 


The author arrives at the conclusion that 
while the power inheres in the state to substi- 
tute a new public use for an existing public 
use, that nevertheless the determination of 
this question lies within the discretionary 
power of the state alone. and cannot be dele- 
gated to the board of directors of a private 
corporation. 


i 

Expert Testimony. “A Bill to Regulate Ex- 
pert Testimony.” By Edwin R. Keedy, Hon. 
Orrin N. Carter and John H. Wigmore. 5 
Journal of Criminal Law and Criminology, p. 
643 (Jan.). wy 


The author says in ! 





This article sets forth the bill to regulate 
expert testimony, prepared by the American 
Institute of Criminal Law and Criminology at 
its meeting in Washington; D. C., Oct. 22. 1914. 
The bill provides, in its main feature, that, 
whenever in a trial of a criminal case the ques- 
tion of mental disease on the part of the ac- 
cused comes to issue in the case, the judge 
shall commit the accused to a state hospital 
for purposes of observation. The main pur- 
pose of the law seems to be to secure the testi- 
mony of disinterested witnesses, which may go 
to the jury along with the testimony of the 
witnesses for the prosecution and for the de- 
fense. 


Hindu Law. “The Ancient Hindu Law of 


Slavery.” By K. S. Ramaswami Sastri. 3 
Contemporary Law Review (Madras, India), p 
170 (Dec.). 


“The Hindu law fully recognizes slavery. 
It specifies in much detail the various modes 
by which a person becomes the slave of an- 
other, and which are reducible to the following 
heads, viz.: Capture in war, voluntary sub- 
mission to slavery for diverse causes (as a 
pecuniary consideration, maintenance during a 
famine, etc.,) involuntary for the discharge of 
debt, or by way of punishment for specific 
oifense; birth as offspring of a female slave; 
gift, sale, or other transfer by a former owner; 
and sale or gift of offspring by their parents.” 


Industrial Relations. “Field Investigations 
of the Industrial Relations Commission.” By 
John A. Fitch. 33 Survey, p. 578. 


This ariicle follows the public hearings of 
the new United States Commission on Indus- 
trial Relations. It shows the full extent to 
which the Commission expects to go in its 
probe of causes of unrest. It has established 
nine divisions of work, which it has placed in 
the hands of separate committees, which are 
as follows: 


I. Legal and Legislative. 
Il. Labor Organizations and Collective 
Bargaining. 
Unemployment. 
IV. Agricultural Problems. 
V. Education and Preparation for Life. 
VI. Welfare and Social Insurance. 
VII. Safety and Sanitation. 
VIII. Underlying Causes of Industrial Un- 
rest. 
IX. Women in Industry. 


Insanity. “Mental Examination of Reforma- 
tory Cases.” By F. Kuhlmann, of Faribault, 
Minn. 5 Journal of Criminal Law and Crimi 
nology, p. 666 (Jan.). 


This paper discusses methods of mental ex- 
amination for the purposes of determining the 
grade of intelligence. It does not deal with 
any of the other forms of mental deviation 
from the normal. 





Yim 














XUM 


Vor. 80 





CENTRAL LAW JOURNAL 


205 








intoxicating Liquors. “The Growth of Anti- 
Liquor Legislation.” By Lee J. Vance, of New 
York City. 21 Case and Comment, p. 738 
(Feb.). 


This article is a careful historical statement 
of liquor legislation from the times of the 
early Saxons to the present day. It discusses 
liquor legislation in the American Colonies, 
and zgives particular attention to the question 
of taxing liquor for revenue purposes. 


Monopolies. “The Effect of the Federal 
Anti-Trust Law on Patented and Copyrighted 
Articles.” By Amos J. Peaslee, of New York 
City. 28 Harvard Law Review, p. 394 (Feb.) 


This article discusses the Clayton Anti-Trust 
Act with respect to the provision restricting 
the making of “tying contracts,” affecting 
goods, wares, merchandise, machinery and 
supplies of other commodities, whether patent- 
ed or unpatented.” 


“Discussion of the Partnership 
72 Legal 


Partnership. 
Act.”. By Dr. Win. Draper Lewis. 
Intelligencer, p. 110 (Feb. 12, 1915). 


This contribution. by Dr. Lewis gives the 
history of the making of this uniform act, 
which was adopted by the Commissioners on 
Uniform State Laws on Oct. 14, 1910. Dr. 
Lewis succeeded Dean Ames, of the Harvard 
Law School, as draughtSman of the Act. 


Prisons. “The Hygiene of Jails, Lock-Ups 
and Police Stations.” By Oscar Dowling, Pres- 
ident of the Louisiana State Board of Health, 
New Orleans. 5 Journal of Criminal Law 
and Criminology, p. 695 (Jan.). 


This paper was read before the American 
Prison Association at St. Paul, Oct. 8, 1914, 
and gives the results of the author’s inspection 
of “every jail, lock-up and police station in 
Louisiana.” 


Waters and Water Courses. “The Question 
of Federal Disposition of State Waters in the 
Priority States.” By L. Ward Bannister, of 
Denver, Colo. 28 Harvard Law Review, p. 
270 (Jan.). 


This was a recent address before the Colo- 
rado Bar Association, at Colorado Springs. It 
discusses the conflict of authority between Fed- 
eral and state government as to which of them 
has power to dispose of the waters of the 
streams in: our priority states. In other words 
the question discussed is as to whether the 
state or the United States shall determine 
what the system of water rights for the state 
shall be. For instance, whether riparian or 
priority, and to dispose of rights to water there- 
under. 





HUMOR OF THE LAW. 





An Irishman refused to pay his doctor bill, 
and was asked the reason. “What for shall 
I pay?” said Pat. “Sure he didn’t give me 
anything but some emetics, and niver a one 
could I keep on my stomach at all, at all.” 





The angry judge puffed into the office of 
the city editor. 

“See here, sir,” he yelled, “what do you 
mean by: publishing my resignation from my 
political office in this way?” 

“You gave the story out yourself, didn’t you?” 
asked the editor. 

“Of course I did,” replied the angry judge. 
“But your fool paper prints it under the head 
of Public Improvements.”—New York Call. 





I shot an arrow into the air; it fell in the 
distance, I knew not where, till a neighbor 
said that it killed his calf, and I had to pay 
him six and a half ($6.50). I bought some 
poison to slay some rats, and a neighbor swore 
it killed his cats; and, rather than argue 
across the fence, I paid him four dollars and 
fifty cents ($4.50). One night I set sailing a 
toy balloon, and hoped it would soar till it 
reached the moon; but the candle fell on a 
farmer’s straw, and he said I must settle or 
go to law. And that is the way with the ran- 
dom shot; it never hits in the proper spot; 
and the joke you spring that you think so 
smart, may leave a wound in some fellow’s 
heart. | 





“Ten days or forty shillings,” said the magis- 
trate; and the prisoner, a sullen-looking fel- 
low, paid the fine and was discharged. He 
walked moodily out of the courtroom, but when 
he reached the door he turned and showered 
a wholesale tirade of profane abuse upon the 
magistrate. Then he ran into the corridor, 
but before he could reach the street the of- 
ficers gave chase; he was soon captured and 
stood again at the bar. 

“Forty shillings more!” said the magistrate. 

The money was paid.’ 

“If you had used more chaste and refined 
language,” ‘the magistrate continued, waving 
the fellow away, “you would not have been 
chased and re-fined.” 





Why not be a jitney? 

A jitney, as all the world will soon know, 
is a bus that does not require a track to run 
upon, is independent, and, because of its reck- 
less manner of getting immediate transporta- 
tion results, is hurting the business of regular 
franchised roads, with real bond issues and a 
seat in the legislature.—Life. 
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Weekly Digest of ALL the Important Opinions 
of ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 


Arizona ‘ 52 
California 33, 35, 60 
Georgia . 11, 61 
Idaho.. nl 53, 94 
Iowa... 




















1, 18, 36, 38, 80, 81, 
12, 15, 25, 45, 59, 61, 


5, 8, 14, 22, 30, 48, 49, 58, 69, 7 
77, 78, 79, 86, 87, 89, 90, 91, 97, 100, 101, 103, 
104, 105. 
South Carolina 
South Dakota 


United States S. C........ 2, 10, 28, 24, 26, 27, 28 
31, 34, 37, 40, 41, 42, 43, 44, 55, 63, 
73, 83, 84, 95, 110. 


1. Acecount—Right to.—Where the purpose 
of an agreement that an encyclopedia should be 
represented to the public as the work of a 
magazine publisher, to take advantage of the 
reputation of the magazine, was to mislead the 
public; the magazine publisher held to be denied 
an accounting under the contract.—Munn & 
Co. v. Americana Co., N. J. 92 Atl. 344, 

3. Assignments — Equitable Assignment.— 
No bill of exceptions is necessary to review a 
ruling of a federal Circuit Court sustainisg a 
demurrer to a defense is the answer.—Board 
of County Com’rs of City & County of Denver 
v. Home Sav. Bank, 35 Sup. Ct. Rep. 265. 

3. Assignments — Equitable Assignments.— 
Where upon dissolution one of two partners, 
to whom an account was due, orally assigned 
his interest to plaintiff, receiving his due share 
of the account, this constituted an equitable 
assignment.—Lord v. Downs, Me. 92 Atl. 327. 

4. Attachment—tTitle. — A mere attaching 
creditor is not an innocent third person, who 
may acquire rights other than those acquired 
by the parties to the sale through delay in the 
transition of the title—First Nat. Bank of 
Webster City v. Acme Co-Op. Brick & Tile Co., 
Iowa, 149 N. W. 601. 

5. Attorney and  Client—Suspension.—aAt- 
torney of previous good character will be sus- 
pended for three months for participating in 
the acts of a lawless assemblage in deporting 
from a city persons who by their intemperate 
and seditious language and denunciation of 
the United States flag and government had 
made themselves generally obnoxious.—State 
v. Graves, Ore., 144 Pac, 484, 

6. Bankruptey—Corporation. — A creditors’ 
suit, looking to the liquidition of the affairs 
of a corporation, instituted more than six 
months prior to a voluntary bankruptcy pro- 
ceeding by the corporation, is not necessarily 
affected by such proceeding.—Yaryan Naval 





Stores Co. v. B. Borchardt Co., U. S. C. C. A,, 
217 Fed. 758. 


7.——Discharge.—A “materially false state- 
ment” made by a bankrupt, which is ground 
for the denial of a discharge, is a direct state- 
ment, either negative or positive, which is false, 
and is not satisfied by blanks left under a 
schedule of liabilities in a statement made by 
the bankrupt.—International Harvester Co. of 
America v. Carlson, U. S. C. C. A., 217 Fed. 
736. 

8.——General Assignment.—A general assign- 
ment by a debtor, available at common law or 
made pursuant to a state statute, not providing 
for the debtor’s release, and hence not an in- 
solvent law, is upheld if not attacked by fed- 
eral bankruptcy proceedings within the time 
limited therefor.—Peltin v. Sheridan, Ore., 144 
Pac. 410. 


9. Practice —Orders by a court of bank- 
ruptcy in proceedings against a bankrupt cor- 
poration, directing that, on payment into court 
by a stranger to the proceedings of a stated 
sum, to be used in payment of the then proved 
claims of unsecured creditors, the proceedings 
should stand dismissed, made without notice 
to the bankrupt or its creditors, held without 
authority.—Luxury Fruit Co. v. Harris, U. S&S. 
Cc. Cc A, 217 Fed. 740. 


10. State Court.—The dismissal by a state 
court of a suit against a partner upon a claim 
against the bankrupt’s estate of the partner- 
ship and its members for damages for breach 
of contract held proper, since the partner was 
released by his discharge.—Lesser v. Gray, 36 
Sup. Ct. Rep. 227. 

11. Banks and Banking—lInsolvency.—Where 
the property and assets of a bank are suf- 
ficient to discharge its liabilities, it is not in- 
solvent, within Pen. Code 1910, § 204, though 
it is not able to pay its debts immediately as 
they become due or to pay its depositors on de- 
mand.—Griffin v. State, Ga., 83 S. E. 540. 

12. Bills and Notes—Collateral.—The agree- 
ment of the payee of notes indorsing them, and 
transferring the collateral securing them, that 
he should not be liable until the coliateral had 
been exhausted, held a valid agreement in the 
nature of a “guaranty of collection,” which is 
a promise to pay the debt on condition that 
the person gauranteed diligently prosecute the 
principal debtor for recovery of the debt with- 
out success.—Sykes v. Everett, N. C., 83 S. E. 
585. 

13. Collateral—aAn indorsee of negotiable 
paper, taken before maturity as collateral for 
an antecedent debt, holds the same free from 
defenses, where he takes in good faith without 
notice of such defenses.—German-American 
State Bank of Ritzville, Wash., v. Lyons, Minn., 
149 N. W. 658. 

14.——-Nonnegotiability—A note providing 
that whenever the payee deems it insecure he 
may declare it due, even before maturity, is 
nonnegotiable.—Reynolds v. Vint, Ore, 144 
Pac. 526. — 

15. Boundaries—Definiteness.—The rule that 
a stake is not sufficiently definite to be con- 
sidered a beginning corner in a description ap- 
plies only where there are no data in the de- 
scription from which the location of the stake 
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ean be determined.—Crowell v. Jones, N. C. 
83 S. E. 551. 

16. Breach of Marriage Promise—Pleading. 
—A declaration which sets forth mutual assur- 
ances of love and affection, and which alleges 


that by reason of such mutual understandings 
the parties became and were engaged to be mar- 
ried, is defective for failing to allege a direct 
and positive promise by either.—Garmong v. 
Henderson, Me., 92 Atl. 322. 


17. Brokers—Contract.—Where owners wrote 
a letter to a real estate agent listing land at 
$11.50 per acre net to owners, and the letter 
came into the hands of plaintiff, another agent, 
who procured a purchaser, to whom the owners 
sold the land at $12.50 per acre, the owners could 
not, just before the contract was signed, raise 
the net price to $12.50 as against plaintiff.—Cul- 
bertson v. Sheridan, Kan., 144 Pac, 268. 

18. Carriers of Goods—Carmack Amendment. 
—Under the Carmack amendment to the Inter- 
state Commerce Act, a shipper’s acceptance 
of an interstate bill of lading binds him to all 
valid stipulations thereof, not only as to the 
initial carrier, but to every connecting carrier 
over whose line the shipment is forwarded.— 
Spada v. Pennsylvania R. Co., N. J., 92 Atl. 379. 


19. Carriers of Live Stock—Connecting Car- 
riers.—The Carmack amendment of the Inter- 
state Commerce Act, imposing liability on initial 
earriers for loss occurring on their lines or 
those of connecting carriers, in interstate com- 
merce, did not relieve the terminal carrier from 
liability to a consignee for injuries, to animals 
shipped, sustained on its own line.—Fastover 
Mule & Horse Co. v. Atlantic Coast Line R. Co., 
Ss. C., 83 S. E. 599. 

20.. Carriers of Passengers—Act of God.— 
Where a carrier extended tickets of passengers 
delayed by a storm, but failed to transport 
them because of insufficient equipment until 
their tickets had expired, it was no defense 
that the passengers were detained by an act 
of God —-sroodware v. Southern Ry. Co., S. C., 


21.—--—Carrvine Beyond Station.—Where con- 
ductor was told that passenger was very tired 
and promised to awaken him at his destination, 
company held liable for his failure to do so, 
resulting in the passenger being carried several 
miles beyond the station.—Gilkerson v. Atlantic 
Coast Line R. Co., S. C., 83 S. E. 592. 

22. Relationship.—Where one offers him- 
self for carriage and is accepted by the carrier 
declines to nay his fare, the carrier, if desirous 
of terminating the relationship between them, 
must rescind the contract by removing him from 
his train, or, in ease the carriage is by water, 
by setting the passenger ashore.—Clark v. North 
Pac. S. S. Co., Ore., 144 Pac. 472. 

23. Chattel Mortzagzges—Record. — Property 
covered by an unrecorded chattel mortgage is 
delivered to and retained bv the mortgagee 
within Rev. Laws Mass. c. 198, § 1, where, the 
mortgaged property having been attached, the 
mortgagee on the same day put a keeper in 
possession, and notified the deputy sheriff the 
next dav of his claim, and gave notice of intent 
to foreclose.—Duffy v. Charak, 35 Sup. Ct. Rep. 
264. 





24. Commerce—Carriers.—An order of the 
state railroad commissioner requiring a carrier, 
on demand of a carrier or shipper, to switch 
empty cars from any connection with an inter- 
state railroad to a designated side track within 
its own terminals to be loaded with goods for 
interstate commerce and to move the same back 
to the competitor’s line, is invalid as a _regula- 
tion of interstate commerce.—Illinois Cent. R. 
Co. v. De Fuentes, 35 Sup. Ct. Rep. 275. 

25. Employment.—Under federal Employ- 
ers’ Liability Act of April 22, 1908, deceased, 
an employe of defendant. railroad, engaged in 
installine a block signal system upon_ defen- 
dant’s track, over which it was engaged in in- 
terstate commerce, and killed by a_ freight. 
held “engaged in interstate commerce.”—Saun- 
ders v. Southern Ry. Co., N. C., 83 8S. E. 5738. 

26. Rates.—Absence of federal regulation 
of rates for water transvortation unconnected 
hy transportation by railroad leaves the state 
free to prescribe reasonable rates for trans- 
portation of passengers and goods wholly by 
water between two ports in the same state 











though over the high seas.—Wilmington Transp. 
Co. v. Railroad Commission of California, 35 Sup. 
Ct. Rep. 276. . 

27. Conspiracy—wWhite Slave Act.—A woman 
may conspire to commit an offense against the 
United States within Cr. Code March 4, 1909, 
§ 37, though the object of the conspiracy is her 
own transportation in interstate commerce for 
purposes of prostitution, contrary to Act June 
ys a ee States v. Holte, 35 Sup. Ct. 

ep. A 


28. Constitutional Law—Due Process.of Law. 
—Defendant in possessory action for land with 
a demand for damages for timber taken is not 
deprived of property without due process of law 
contrary to Const. Amend. 14, because under 
Code Prac. La. art. 55, he may not sue to es- 
tablish title until-after judgment in the sses- 
sory action and until he shall have satisfied the 
judgment if against him.—Grant Timber & Mfg. 
Co. v. Gray, 35 Sup. Ct. Rep. 279. 

29. Due Process of Law.—A carrier failing 
to resort to remedy accorded by Civ. Code Ga. 
1910, § 2625, for relief against order of state 
railroad commission, but attacking validity of 
order when sued under section 2667, held not 
denied due process of law-on being compelled 
to pay the penalty imposed.—Wadley Southern 
Ry. Co. v. State of Georgia, 35 Sup. Ct. Rep. 214. 


30.—Trust Companies.—Laws 1913, pp. 721, 
728, §§ 1, 5, relating to trust companies, is a 
violation of the contract of the state with a 
corporation which has used the word “trust” 
as a part of its title through a course of years. 
and which would be compelled to multiply its 
capital ten-fold.—Pacific Title & Trust Co., Ore., 
144 Pac. 452. 

31 Union Labor.—The rights of personal 
liberty and property are infringed without due 
process of law contrary to Const. Amend. 14, 
by Laws Kan. 1903, c. 222, punishing an em- 
ployer for having prescribed as a condition of 
employment that the employe shall not become 
or remain a member of a labor organization 
pending employment.—Coppage v. State of Kan- 
sas, 35 Sup. Ct. Rep. 240. 

82. Contracts—Rescission.—Where, through 
the fault of the wrongdoer, a party desiring 
to rescind a contract for fraud is unable to re- 
turn all the property received in the condition 
in which it was received, it is sufficient that he 
restore the property so far as he is able.— 
Clark v. Wells, Minn., 149 N. W. 547. 

33. Corporations—Attachment.—An  assign- 
ment by the buyers of corporate stock at the 
execution sale after attachment, which con- 
veyed all the right. title, and interest in and 
to the stock and all thereof, does not include 
dividends declared on the stock after the at- 
tachment was levied.—Cates v. Consolidated 
Realty Co., Cal., 144 Pac. 301. 

34.——Equity Rules.—A majority stockholder 
seeking to restrain the corporation from com- 
plying with a state statute and to enjoin the 
state officers from enforcing its provisions. does 
not comply with equity rule 27 by merely al- 
leging that the corporate officers will comply 
with the statute through fear of its penalties. 
—Wathen v. Jackson Oil & Refining Co., 35 Sup. 
Ct. Rep. 225. 

35. Forfeiture—A corporation is responsi- 
ble only to the sovereignty by which it is 
created, and ordinarily conduct constituting a 
cause for the forfeiture of its charter and fran- 
chise will not ipso facto work a forfeiture, 
but the corporation exists until such sovereignty 
procures and enforces an adjudication of for- 
feiture.—Hatfield v. People’s Water Co., Cal., 
144 Pac. 300 

36. Merger.—Right of corporations to 
merge heing statutory, the legislature was au- 
thorized to pass Act Feb. 15, 1913 (P. lL. p. 
88). making the exercise of such right subjec 
to written approval of the board of public util- 
ity commissioners.—American Malt Corporation 
v. Roard of Public Utility Commissioners, N. 
J., 92 Atl. 862. 

37. Process.—Service of process on the 
state officer designated by Acts La. 1904, No. 
54, for that purpose does not give jurisdiction 
of a suit against a foreign corporation on 4 
cause of action in another state—Simon v. 
Southern R. Co., 35 Sup. Ct. Rep. 255. : 

88. Sale of Stock.—Where a partnership 
about to incorporate contracted with plaintiff 
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that if he would purchase some of the corpora- 
tion’s stock it would employ him at a specified 
salary, and he did so, but the corporation re- 
tused to employ plaintiff as agreed, he was not, 
for that reason entitled to recover the money 
paid for the stock.—Brautigam v. Dean & Co., 
N. J., 92 Atl. 344, 

_ 39. Courts—Conformity Act.—Under the Con- 
formity Act, a federal court is required to con- 
torm to the laws of the state in which the court 
is held, as to the time within which plaintiff 
may move for a nonsuit.—Whitted v. Southern 
cra & Telephone Co., U. S. D. C., 217 Fed. 

a 

40.- Federal Question.—A contention that a 
decision of a bankruptcy court that a claim 
was not provable, lett the claim unaffected by 
a discharge raises a federal question supporting 
a writ of error from the federal supreme court 
to the state court.—Lesser v. Gray, 35 Sup. Ct. 
Rep. 227, 

41. Jurisdiction.—The federal circuit court 
having jurisdiction on diversity of citizenship 
of a bill could enjoin enforcement of a judg- 
ment of a state court obtained by fraud and 
without notice to the judgment deptor.—Simon 
v. Southern R. Co., 35 Sup. Ct. Rep. 255. 

_ 42. Jurisdiction.—An appeal held not to 
lie to the federal supreme court from a decree 
of the district court in a suit by a major in 
the inspector general’s department of the Ohio 
National Guard to test the validity of an order 
of the state adjutant general where plaintiff's 
personal rights are not directly violated.— 
Lieutenant Colonel Daniel C. Stearns v. Briga- 
or General George H. Wood, 35 Sup. Ct. Rep. 

43. Jurisdiction.—A federal district court 
has no equity power to appoint an officer to 
apportion and collect a tax to satisfy its judg- 
ment on county bonds, though mandamus has 
proved ineffectual.—Yost v. Dallas County, 35 
Sup. Ct. Rep. 2365. 

44. Writ of Error.—The allowance of a 
writ of error in forma pauperis under Act July 
20, 1892, rests in the discretion of the court in 


respect to the meritorious character of the come 


notwithstanding the amendment of June 25, 191 
—Kinney v. Plymouth Rock Squab Co., 35 Sup, 
Ct. Rep. 236. 

45. Covenants—Breach of.—aA stipulation in 
a deed in plaintiff's claim of title that the prop- 
erty was to be used for milling and manufactur- 
ing purposes and to revert, if used for other 
purposes, was a breach of the covenant of seisin 
in the deed to the plaintiff.—Crowell v. Jones, 
N. C., 83 S. E. 651. 

46. Criminal Law—Good Character.—An in- 
struction requested in a criminal case that 
defendant was entitled to a presumption of 
good character, held properly refused, as di- 
rected to a fact not in issue; the jury being 
fully instructed as to the legal presumption of 
innocence of the crime charged.—United States 
v. Smith, U. S. D. C., 217 Fed. 839. 

47. Customs and Usages—Church Pew.—In an 
action for the value of pew rights in a church 
which had been sold, witnesses may testify that 
it was the usage of that denomination that pew- 
holders should have no claims for compensation 
in case of the sale of the building, although 
the witnesses knew of only one or two instances 
of such transactions.—Huntington v. Ramsden, 
N. H., 92 Atl. 336. 

48. Damages—Evidence. — Where plaintiff's 
counsel intentionally pursued a witness on re- 
cross-examination until he obtained an answer 
that defendant carried employer's liability in- 
surance, the admission of the evidence over-ob- 
jection was error.—Cameron v. Pacific Lime & 
Gypsum Co., Ore., 144 Pac. 446. 

49. Death—Employers’ Liability Act.—Em- 
ployers’ Liability Act 1910, 4, removes the 
limitation of recovery in an action for death 
of a servant, brought under such act, prescribed 
in cases of wrongful death by L. O. L. § 380. 
—Cameron v. Pacific Lime & Gypsum Co., Ore., 
144 Pac. 446. 

50. Easements—Right of Way.—The grant of 
a right of way to and from an opera house 
does not limit the use of the way to such time 
as the property is used as an opera house, but 
permits its use in connection with any proper 
use of the property.—Kretz v. Fireproof Storage 
Co., Minn., 149 N. W. 648. 





61. Electricity—A pproved Apparatus.—W here 
an electric light company maintains overhead 
wires to supply light to a residence, it must 
employ such approved apparatus as is reason- 
ably necessary to prevent injury from elec- 
tricity generated by a thunder storm.—Colum- 
bus R. Co. v. Kitchens, Ga., 83 S. E. 529. 


52. Emi t D i Tunnel.—As concerns 
right to condemn for a tunnel through defen- 
dant’s mining property from a shaft of one of 
plaintiff's two mining properties to a shaft on 
the other, for transportation of ore, the use is 
private; as the tunnel could be used by others 
only with plaintiff's consent.—Inspiration Con- 
= oe Co. v. New Keystone Co., Ariz., 144 

ac. 


53. Estoppel—Acquiescence.—Acquiscence by 
the wife in her husband’s apparent ownership 
of a meat market, whereby he was enabled to 
purchase meat on credit, held to estop her from 
asserting ownership as against a creditor fur- 
nishing meat to the husband.—Boise Butcher 
Co. v. Anixdale, Idaho, 144 Pac. 337. 


54, Acquiescence.—Where the owner of a 
Way agreed verbally that the owner of the fee 
should erect a building over one part of the 
way and acquiesced in its construction, he 
could not thereafter require that the building be 
undermined to enlarge the new way under the 
ee v. Kretz, Minn,, 149 N. W. 


55. Mortgage.—No estoppel to claim that 
a mortgage binds only the crops results from 
including such mortgage among incumbrances 
in an application for registration of a posses- 
sory title, where it is merely a statement of a 
condition of the record title—Gallardo v. Noble, 
35 Sup. Ct. Rep. 280. 

56. Fines—Statute of Limitations.—That the 
state had acquiesced for more than 50 years 
in the retention by a city of fines collected 
by it, so that the state’s claim for a large part 
of the amount was barred, furnished an equit- 
able reason why the state should be entitled to 
interest on the amount it can recover, rather 
than otherwise.—State v. City and County of 
Milwaukee, Wis., 149 N. W. 579. 

57. Frauds, Statute of—Breach of Contract. 
—Where an agent procured in his own name a 
contract to purchase land, instead of in his 
principal’s name, pursuant to his employment 
contract, his breach of his fiduciary relation 
to his principal, as far as the applicatiqn of 
statute of frauds is concerned, constituted fraud, 
and not a mere breach of contract.—Havner 
Land Co. v. MacGregor, Iowa, 149 N. W. 617 

68. Highways—Presumption.—A traveler on 
a public road may rely upon the presumption 
that county officers have done their duty, and 
when addressed by a person in his rear may 
turn his head toward the speaker to give at- 
tention to what is said.—Gigoux v. Yamhill 
County, Ore., 144 Pac. 437. 

59. Hoespitals—Negligence.—The proprietor of 
a private hospital conducted for gain, held 
guilty of negligence in placing a feeble and 
infirm patient in an upper room, whence in 
ease of fire he could not escape unaided, and 
in allowing the fireman and watchman to de- 
part, with nobody to guard against fire, which 
acts resulted in the incineration of the patient. 
—Green v. Biggs, N. C., 83 S. E. 5 

60. Husband and Wife—Contracts.—Under 
Civ. Code, § 158, a husband and wife may enter 
into any transaction with the other, respecting 
property, which either might have made, if un- 
married.—Stoff v. Erken, Cal., 144 Pac. 312. 

61. Estate by Entireties.—The Constitution 
and later statutes relating to the property and 
rights of married woman, held not to have 
affected the nature of an “estate by the en- 
tireties,” depending on the oneness of husband 
and wife, which, on a dissolution by divorce, 
left the husband and wife tenants in common, 
notwithstanding Revisal 1905, §§ 2109, 2110, re- 
lating to the rights of the parties on absolute 
divorce.—McKinnon, Curie & Co. v. Caulk, N. C., 
83 S. E. 559. 

62. ‘Wife’s Property.—While at common 
law the personal estate of a wife by the mar- 
riage becomes the property of her husband, he 
may validly agree to her retention thereof as 
her separate estate.—Lovewell v. Schoolfield, U. 
S. D. C., 217 Fed. 689. 
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63. Indians—Tribal Laws.—Uncertainty in 
the Creek tribal laws of descent and distribu- 
tion will not justify the federal supreme court 
in disturbing a local rule of property that an 
intermarried noncitizen may inherit from his 
citizen wife or child.—Reynolds v. Fewell, 35 
Sup. Ct. Rep. 230. 


64. Insane Persons—Estoppel.—Where the 
lands of an insane person were sold by his 
guardian without any special sale bond being 
given, and the guardian wholly failed to ac- 
count for the proceeds of the sale, the owner is 
not estopped from attacking the validity of the 
sale after being restored to his reason.—Richel- 
son v. Mariette, S. D., 149 N. W. 553. 


65. Insuranee—Change of Beneficiary.—A pol- 
icy issued by a mutual company and providing 
that the death benefits should be paid to the 
member's wife, naming her, entitled her to such 
benefit, though she was divorced from the in- 
sured several years before his death, where 
he paid the annual dues after his remarriage 
and made no attempt to change the benerticiary. 
—Filley v. lllinois Life Ins. Co., Kan., 144 Pac. 
257. 

66. Insurable Interest.—An occupant of 
premises has an insurable interest therein, and 
where no questions were asked as to his title 
when insurance was effected, and he made no 
representations as to his title at any time, it 
is immaterial whether he had only a life es- 
tate in the premises.—Fadden v. Phoenix Ins. 
Co., N. H., 92 Atl. 336. 


67. Internal Revenue—Contingent Interests. 
—Beneficial interests of next ot kin of an in- 
testate dying June 28, 1902, were not vested in 
possession three days later within Act June 
27, 1902, providing tor refunding of succession 
taxes collected on contingent interests not vest- 
ed prior to July 1, 1902, where no administrator 
haa been appointed and the dents and ex- 
penses had not been ascertained.—United states 
v. Jones, 35 Sup. Ct. Rep. 261. 

68. Intoxicating Liquors—Private Carrier.— 
A private carrier who is bailee for hire of in- 
toxicating liquors has a special title thereto 
which entities nim to the possession of tne 
liquors against a wrongful seizure.—State v. 
intoxicating Liquors, Me., 92 Atl. 326. ' 

69. Landlord and Tenant—<Agricultural Pur- 
poses.—A lease of land for agricuiturai pur- 
poses did not autnorize.the tenant to sell water 
irom a weil arilied by tne lessor, pursuant to 
the lease, to secure water “for use on the 
ranch.’’—vVeliwo v. Hdwards, Ore., 144 Pac. 441. 

70. Lease.—A definite written agreement to 
make alease upon fixed terms is binding on the 
parties, although no formal lease is ever exe- 
cuted, if all conditions have been performed and 
the minds of the parties have met on all of the 
terms of the intended lease.—Alexandria Bil- 
liard Co. v. Mileoslowsky, Lowa, 149 N. W. 504. 

71. Limitation of Actions—Discovery.—An ac- 
tion cognizable either at law or equity, or at 
law alone, is not barred by the statute, where 
the defendant deliberately concealed trom the 
plaintiff her right of action, and she had no 
knowiedge of tacts putting her upon inquiry. 
—Mullen v. Callanan, lowa, 149 N. W. 516. 

72. Malicious Prosecution—Probable Cause.— 
Probable cause for a prosecution for larceny 
held to exist, if stolen goods were found in the 
unexplained possession of plaintiff, defendant’s 
former employe, and no person beside defendant 
other than plaintiff, had access to the place 
where they were Kept, put not if others had ac- 
cess to such place.—Barnes v. Silverfield, Ore., 
144 Pac. 627. 

73. Master and Servant—Duress.—To punish 
an employer for proposing terms of employment 
devoid of duress has no reasonable relation to 
a@ purpose in a statute to repress duress or 
undue influence.—Coppage v. State of Kansas, 
35 Sup. Ct. Rep. 240. 

74, Respondeat Superior.—The rule of re- 
spondeat superior does not render a property 
owner liable for the negligence of the servants 
of an independent contractor over whom the 
owner has no control as to the details of the 
work.—Paro v. Whitefield Savings Bank & Trust 
Co., N. H., 92 Atl. 331. 

75. Safe Place to Work.—A master is liable 
for injuries to his servant resulting from de- 
fects in the place of work of which he would 





have known had he exercised due diligence, as 
well as from those of which he actually did 
know.—Cutter v. Mallard Lumber Co., 8. C., 83 
S. E. 595. 

76. Money Received—Equity.—An “action for 
money had and received” is am equitable action 
which may ordinarily be maintained whenever 
one person has money in his hands belonging 
to another, which in equity he should pay to 
such other person.—Powder Valley State Bank 
v. Hudelson, Ore., 144 Pac. 494. 

77. Municipal Corporations — Governmental 
Power.—By granting to the people of a munici- 
pality the power to enact and amend their char- 
ter and local laws, the state did not surrender 
its sovereignty as to such municipalities, but 
in matters of general concern and those beyond 
the boundary of the municipalities, the cities 
are amenable to the general law.—Coleman v. 
City of La Grande, Ore., 144 Pac. 468. 

78. Waterworks.—A city waterworks sys- 
tem operated by the city for profit belongs to 
it in its proprietary, not in its governmental, 
capacity, and the city is liable for negligence 
in the construction or maintenance thereof.—- 
Coleman v. City of La Grande, Ore., 144 Pac. 468. 

79. Negligence—Imputability—In an action 
by an administrator to recover for the death of 
his intestate, a minor child, negligence of the 
parents of the child in failing to properly care 
for her after the injury is not imputable to the 
ae v. Yamhill County, Ore., 144 Pac, 

. . 

80. New Trial—Motion to Strike Out.—Where 
the reasons relied on for a new trial were that 
the verdict was against the evidence, that it 
was against the weight of the evidence, and 
that it was contrary to the charge, a motion to 
strike out the reasons because exceptions taken 
at the trial were reserved will be denied, since 
those objections manifestly are not the subject 
of exceptions.—Christy v. New York Cent. & 
H. R. R. Co., N. J., 92 Atl. 395. 

81. Partition—Improvements.—A tenant in 
common who has made improvements on the 
property in good faith will be protected in parti- 
tion, either being awarded that part of the- 
premises on which the improvements were made 
at its unimproved value, or by compensation for 
the improvements,—Keneaster v. Erb, N. J., 
Atl. 377. 

82. Partnership—Real Estate——A purchasér 
of real estate owned by a partnership from the 
surviving members, who had authority under 
the partnership articles to sell is not bound 
to look to the application of the proceeds, but 
acquires a good title—Lovewell v. Schoolfield, 
U.S. C. C. A., 217 Fed. 689. 

83. Patents—Damages.—Decrees for nominal 
damages only will be reversed for a new hearing 
where owing to conflicting decisions on the 
subject of apportionment of profits the evi- 
dence afforded was insufficient to permit a prop- 
er adjustment of the merits.—Dowagiac Mfg. 
Co. v. Minnesota Moline Plow Co., 35 Sup. Ct. 
Rep. 221. 

84. Royalty.—In absence of an established 
royalty, the value of what was taken by in- 
fringing sales may be shown by proving what 
would have been a reasonable royalty.—Dow- 
agiac Mfg. Co. v. Minnesota Moline Plow Co., 
35 Sup. Ct. Rep. 221. a 

85. Quieting Title—Damages.—In an action 
to quiet plaintiff’s title against certain fraudu- 
lent conveyances, by means of which she was 
induced. to surrender her title and thereafter 
to repurchase it at an advanced price, plaintiff 
is entitled to recover as damages the difference 
between the amount originally paid and the 
amount paid for the subsequent ‘conveyance.— 
Mullen v. Callanan, Iowa, 149 N. W. 516. 

86. Railroads — Contributory Negligence.— 
That a railroad company may relieve itself, on 
the ground of contributory negligence, of liabil- 
ity for fire set by a locomotive, it must show 
the fire would not have occurred if the owner 
of the property had taken such precautions as 
experience taught him to be necessary.—Hart- 
ford Fire Ins. Co. v. Cent. R. R. of Oregon, Ore., 
144 Pac. 417. : an ies ‘aie 

87.——Contributory Negligence.—Person 
crossed railroad track after freight train had 
passed, walked for some distance arallel —— 
the track, and then without looking ack, steppe 
on the track in front of a work train, which he 
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could have seen had he looked, held guilty of 
contributory negligence.—Long v. Pacific Ry. 
& Navigation Co., Ore., 144 Pac. 462. 

88. Sales—Implied Warranty.—On a sale of 
goods by name, there is an imlied warranty that 
they should be merchantable, and salable under 
that name, and it is of no consequence whether 
the defect is hidden or discoverable by inspec- 
tion.—Lexington Grocery Co. v. Vernay, N. C., 
83 S. E. 567. 

89. Schools and School Districts—De Facto 
Officer.—One who had been regularly elected as 
school director, and had acted as chairman of 
the board for some time, being recognized as 
such by the sheriff of the county and by the 
school superintendent and the other directors, is 
a de facto chairman, whose signature to a no- 
tice of a special school election is sufficient.— 
State v .Hall, Ore., 144 Pac. 475. 

90. Set-Off and Counterclaim—Joint Note.—A 
joint note to defendant, signed by several par- 
ties, none of whom were plaintiffs, and one of 
whom was not interested in the contract on 
which the suit was based, could not be the 
basis of a counterclaim, under Gen. Laws 1911, 
p. 144.—Hammer v. Campbell Automatic Safety 
Gas Burner Co., Ore., 144 Pac. 396. 

91. Specific Performance—Statute of Fraud. 
—That a parol agreement to extend the time 
of performance of a contract to convey land is 
void under the statute of frauds will not pre- 
“clude the purchaser from enforcing special per- 
formance of the contract, where the vendor is 
not only at fault for the entire delay, but has 
waived delay of performance by the purchaser. 

McCarty v. Helbling, Ore., 144 Pac. 499. 

92. Statutes — Construction. — Permissive 
words in respect to courts or officers or im- 
perative in cases where the public or individ- 
uals have a right that the power so conferred 
be exercised, and in such cases the word “may,” 
used in the statute, will be construed to mean 
“shall,” or “must.”—Boswell v. Big Vein Poca- 
hontas Coal Co., U. S..D. C., 217 Fed. 822. 

93. Street Railroads—Negligence.—Failure of 
a motorman to check a car or warn a person 
on the street at a curve of the liability of his 
being struck by the rear end of the car when 
it swings beyond the track, held not negli- 
gence rendering company liable.—Miller v. Pub- 
lic Service Corporation of New Jersey, N. J., 
92 Atl. 343. 

94. Taxation—Homestead.—Where a home- 
stead entryman on land within a reclamation 
project has made proof of residence and culti- 
vation, and there only remains the govern- 
ment’s lien for deferred payments, the entry- 
man’s interest is taxable.—Cheney v. Minidoka 
County, Idaho, 144 Pac. 343. 

95. Mandamus.—Rev. St. Mo. 1909, § 11,417, 
authorizing the circuit court to enforce “by 
mandamus or otherwise” an order to the county 
court to assess a tax, empowers the circuit 
court to use coercive measures alone, and not 
to collect the tax through its own officers.— 
Yost v. Dallas County, 35 Sup. Ct. Rep. 235. 

96. Mortgages.—Where real estate mort- 
gages belonging to a nonresident had been kept 
for many yeurs in Iowa, and just prior to the 
owner’s death were by her agent delivered to 
her in another state, and by her redelivered 
to the agent, who deposited them in a bank in 
still another state to avoid payment of the 
Iowa collateral inheritance tax on the owner’s 
death, such removal was ineffective for that 
yee re Adams’ Estate. Iowa, 149 N. W. 

1. 


97, Telegraphs and Telephones—Eminent Do- 


main.—Maintefiance of telepgraph line with 
eress-arms extending three feet over defen- 
dant’s land for a time exceeding the statutory 
period for limitation, held not to authorize com- 
pany to attach cross-arms extending eight feet 
over such land without condemnation.—Postal 
Telegraph Co. v. Forster, Ore., 144 Pac. 491. 

98. Trade-Marks and Trade-Names—Defini- 
tion—A “trade-mark” relates chiefly to the 
thing sold, while a “trade-name” involves also 
the individuality of the maker, both for pro- 
tection in trade and to avoid confusion in busi- 
ness, as well as securing the advantages of a 
good reputation.—Harryman v. Harryman, Kan., 
144 Pac. 262. 

99. Trusts—Equitable Interest.—An executor 
and trustee under a will, to whom real es- 





tate in which both he and the estate had an 
equitable interest, was conveyed as such trus- 
tee, to be held for the trust estate, held en- 
titled on an accounting to credit for the value 
of his personal interest in the property.—Love- 
well, v. Schoolfield, U. S. C. C. A., 217 Fed. 689. 

100. Vendor and Purchaser — Interest. — 
Where the vendors were unable to give good 
title at the time stipulated therefor and for 
payment of the balance of the purchase money, 
and the time was extended without any agree- 
ment by the purchaser to pay interest on the 
unpaid purchase money, the purchaser was not 
liable for such interest.—McCarty v. Helbling, 
Ore., 144 Pac. 499. 

101. Waters and Water Courses—Appropria- 
tion.—Nonuser of a portion of water appropri- 
ated for power, by reason of improvements put 
in by the appropriator making use of all of it 
unnecessary, is not ah abandonment of his right, 
unless such nonuser continue an unreasonable 
time.—Joseph Milling Co. v. City of Joseph, Ore., 
144 Pac. 465. 

102. Breach of Contract.—Where plaintiff 
water company claimed that a resolution by a 
town constituted a breach of plaintiff's con- 
tract to furnish water to the town’s inhabitants, 
plaintiff’s remedy was to sue for breach of 
contract.—Belvidere Water Co. v. Town of Bel- 
videre, N. J., 92 Atl. 365. 

103. Ditches and Flumes.—In calculating 
water appropriated for power for other pur- 
poses, that lost by leakage of the ditches and 
flumes of the appropriator, reasonable care and 
diligence in their construction and maintenance 
being had, will be considered.—Joseph Milling 
Co. v. City of Joseph, Ore., 144 Pac. 465. 

104.———Diversion.—_Where a mill company 
having a right to divert water for power pur- 
poses did not need the water during certain 
summer months, and had _ never used it at that 
time, it had no right to the water during those 
months and could not convey a right to its use 
to others to be used for irrigation purposes, 
since the appropriator’s right is measured by 
his use.—In re North Powder River, Ore., 144 
Pac. 485. 

105. Riparian Rights.—A state may change 
the common-law rule as to riparian rights and 
permit appropriation of waters, but cannot de- 
stroy the right to the use of water for gov- 
ernment property, and is limited by the power 
of the general government to prevent interfer- 
ence with navigation.—In re Willow Creek, Ore., 
144 Pac. 505. 

106. Wills—Deed.—An instrument, in form of 
a deed, executed by husband and wife, whereby, 
on condition of their granddaughter supporting 
them for life, they covenant to convey her de- 
scribed land, and conditioned further that, if 
she die before them, the property shall descend 
to their heirs, is a deed conveying an equitable 
fee, subject to the grantors’ life estate, to be 
divested if she does not survive them or furnish 
the support.—Phifer v. Mullis, N. C., 83 S. E. 582. 

107. Devise.—Where testatrix created a 
trust for a son and his children, and directed 
that on his death without children the fund 
should be divided between her five brothers, 
naming them, “or their lawful heirs.” and the 
son died childless, the fund must be divided 
into five equal portions, each portion to_ be 
given to each brother or his lawful heirs.—Mc- 
Lane v. Crosby, N. H., 92 Atl. 333. 

108. Presumption of Legitimacy.—In a will 
contest on the ground of testator’s mental un- 
soundness, involving an insane delusion con- 
cerning the paternity of his son, the legal pre- 
sumption of legitimacy held sufficient, of itself, 
to carry that element of the contest to the jury. 
—In re Henry’s Estate, Iowa, 149 N. W. 605. 

109. Witnesses—Cross-Examination.— Where 
a party jointly charged with defendant, but not 
himself on trial, voluntarily elects to become a 
witness, he cannot claim on cross-examination 
any exemption from answering incriminating 
questions growing out of the transaction under 
consideration.—Bryan v. State, Okla., 144 Pac. 


110.——-Self-Incrimination.—Tender of a par- 
don from the president does not destroy the 
privilege of a witness against self-incrimination, 
but he may reject the pardon and refuse to 
testifv.— Burdick v. United States, 35 Sup. Ct 


Rep. 267. 





